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RADIO BROADCASTS AND JUDICIAL ETHICS
An Excerpt from the Office of the President, American Bar Association,
Minneapolis, Minn., December 2, 1936
The report of the ethics committee is as follows:
JUDICIAL ETHICS-RADIO BROADCASTS-The participation by
a judge, or the use of his name in a commercially spqnsored radio program purporting to be for the benefit of the public through the giving
of legal advice to indigent persons is contrary to the standards of behavior prescribed by the Canons of Judicial Ethics.
PROFESSIONAL ETHICS-DUTIES OF ATTORNEYS-It is improper
for a former judge or an attorney to participate in, or permit the use of
his name in a commercially sponsored radio program purporting to be
for the benefit of the public through the giving of legal advice by a
judge to indigent persons.

UR attention has been directed recently to the radio
program sponsored by a national advertiser, broadcast
weekly over the national network of a large broadcasting company, entitled "Good Will Court." The announced
purpose of the "Good Will Court" is to afford to indigent
persons, unable to pay for the services of attorneys, means of

securing advice with respect to their legal problems from
judges of courts which are an integral part of the judicial
system of the state, and to "inform the public." The obvious
purpose is to promote the sales of the advertiser's product.
Other programs of like nature are broadcast by individual
radio stations elsewhere in the country.
The essential features of these programs are the appearance of the anonymous "clients," the assistance of an interlocutor who may or may not be an attorney, the stating of
their "cases" to the judge, whose name is always prominently
mentioned, and finally the advice and comments of the judge.
In an hour's program ten or more "cases" may be thus disposed of, the proceedings being interspersed with the usual
station announcements, reference to the name of the sponsoring advertiser and to the product which he sells. In many
instances there is a proffer of further advice or assistance to
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the "clients." Quite often the programs are marked by discussions between the judge and the interlocutor, both as to
the facts and the law, and by emotional outbursts of the
"clients." The case is conducted so as to create the impression
that usual court procedure is being followed, but the simulation is poor indeed and tends to create false impressions in the
minds of the lay public respecting court procedure.
We are asked to state our views as to the propriety of the
participation therein by judges, former judges, and attorneys.
At the outset we deprecate the simulation of an actual
judicial proceeding by a group of lawyers or judges, and especially one having for its primary purpose the advertising of
an article of commerce. It is an affront to the dignity of judicial tribunals and should not be tolerated. It is the unqualified opinion of this committee that no judge or former judge
nor any other member of the bar should participate in any
such commercial program. "Patience and gravity of bearing
is an essential part of justice; and an overspeaking judge is no
well-tuned cymbal." Another vice of such programs is the
tendency to give to the public a distorted idea of the way in
which judicial proceedings should be conducted and of the
judicial function.
While the question here presented is of paramount importance, the matter is plain. The most important character
in these programs is the judge. The judicial office circumscribes the personal conduct of the judge. Canon 1, Canons
of Judicial Ethics. The personal behavior of the judge, "not
only upon the bench and in the performance of his judicial
duties, but also in his everyday life, should be above reproach," and he should not use "the influence of his name to
promote the business of others." Canons 4, 25 and 34. The
American Bar Association adopted these canons in 1924 as a
proper guide and reminder for judges "and as indicating what
the people have a right to expect from them."
The judge who participates in, or lends his name to,
radio programs such as we are here considering obviously
violates these canons.
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Moreover, the commercial character of the program, the
absence of any opportunity to hear the other side of the case,
and the patent exploitation of the intimate and distressing
problems of the anonymous "clients," can only be viewed as
an effort "to change what should be the most serious of
human institutions either into an enterprise for the entertainment of the public or one of promoting publicity for the
judge." Opinion 67. Because of the divergence in the laws
of the several states, the advice given by the judge is apt to
be misleading to listeners in states other than in the state of
origin.
These objections are no less real although the proceedings are not conducted in open court, since the "clients ' and
those who listen to these programs may think they are getting
advice of a duly constituted court. In fact, authentic information has come to the committee that such has been the
result. Obviously, the "clients" have no recourse when they
have been wrongly advised. The whole affair is manifestly
prejudicial to the due administration of justice. The fact that
the judge gives the money he receives for his part in the performance to some worthy charity does not condone the improper practice.
In a large measure, the same injurious results follow
even though the role of the court in such programs is assumed
by one who is a former judge or an attorney. We are therefore of the opinion that it is not proper for an attorney or
former judge to participate in such radio programs, nor permit the use of his name. The part he takes is calculated to
lower the esteem of the profession, and to stir up legal strife,
and may be considered a subtle method of seeking employment. Opinion 121. Our present economic structure justifies the maintenance by the organized bar of the modern legal
aid clinic to aid the individual lawyer in the discharge of his
obligation, but cannot justify its alleged counterpart in the
commercial field of radio entertainment.
We refrain from expressing any opinion on the question
of whether these programs involve the unlawful practice of
the law. That question is not within the jurisdiction of
this committee.
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The committee in its review, analysis and consideration
of the subject had before it the reports of a number of local
bar association committees and other information.
At the conclusion of its consideration it adopted the following resolution:
WHEREAS, the public interest and the safeguarding of
the public welfare require the observance of well recognized,
long continued and fundamental principles in the giving of
legal advice, and especially that such advice be given only by
one who is competent and qualified to do so as has been required by the judicial department of the government and by
the legislatures representing the great mass of the body politic
and that the appropriate giving of such advice requires a careful, a personal and exhaustive inquiry into every phase of the
facts and the legal principles applicable thereto, which cannot
be accomplished by a mere statement by an interested party
who usually is biased and interested in presenting only the
circumstances most favorable to him, and
WHEREAS, a fair,. full and accurate statement by an
interested party as a preliminary to securing competent and
skillful legal advice requires the observance of a strictly confidential relationship so that facts and statements, which the
party fears will embarrass, degrade and humiliate him, will
not be withheld or suppressed by him, and
WHEREAS, the general body of law and especially the
statutory law differs so greatly in the several states that correct advice based upon the law of one state oftentimes is incorrect and misleading advice in another state and there is no
means by which this fact can either be fully known to, appreciated by, or guarded against by those participating in a
broadcast of legal advice, and
WHEREAS, the rules and regulations of the broadcasting
station frequently make it improper or undesirable that all of
the facts be stated in the program, and hence part thereof are
shut off the air and censored because the broadcaster considers
them improper and whereas this results in a garbled, incomplete, one-sided and biased presentation of the facts involved
in these cases, and
WHEREAS, any needy or indigent person may obtain
competent and skilled legal advice in all proper cases from the
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numerous legal aid societies operating at easily accessible and
convenient places throughout the nation and there therefore
is no need for any competing or similar agency in order to
afford suitable advice to such persons, and
WHEREAS, the whole setup on which such broadcasts
are conducted is commercial in its objective, for the purpose of
promoting private industry and private gain as distinguished
from public interest and public welfare, and
WHEREAS, the conditions surrounding the questions
presented and the staging and other artificial "window dressing" used tends to distort and degrade in the public mind the
nature and character of the processes by which justice is administered and to hamper, obstruct and interfere with the creation of a proper and true picture and impression thereof in
the public mind, and
WHEREAS, some of those seeking to present their problems for broadcast are persons who have submitted their cases
with unsatisfactory results to our courts and are seeking to
obtain a conflicting opinion or result by submitting an incomplete statement of the problem for consideration on the
broadcasting program, with the inevitable result that ill feeling, ill will and the impression that justice has not been done
will be created.
Now THEREFORE, be it resolved, that the committee on
Unauthorized Practice of the Law of the American Bar Association unqualifiedly disapproves and condemns, as being contrary to the public interest, inimical to the public welfare and
an obstruction and interference with the processes of justice,
all radio broadcasts as a part of which attempts are made to
give legal advice, to answer questions seeking legal advice, or
to accomplish the equivalent thereof by means of fictitious
and unreal court room scenes or simulated trial procedure, and
urges that all suitable and proper efforts be made to prevent
the continuance thereof or of anything substantially similar
thereto.

SCIENCE IN LAW ENFORCEMENT
Address delivered by JOHN EDGAR HOOVER, Director, Federal
Bureau of Investigation, United States Department of Justice, before
the Annual Convention of the International Association for Identification, at Dallas, Texas, 10 A. M., September 29, 1936.

NE paramount thought which comes to my mind as I
greet you today is that of progress. As I look back
upon the days when the fingerprint records of America
could be placed in a room not one-tenth as large as this hall
in which I address you, I am extremely gratified to consider
the present situation. In a comparatively short time, a nation
which was literally benighted in its efforts at fingerprint identification has advanced to a position greater than that of all
the rest of the world combined.
Only a few days ago there reached the Identification Division of the Federal Bureau of Investigation the six million
three hundred thousandth fingerprint card as contributed by
over 10,000 agencies in America, supplemented by 76 agencies from the rest of the world. And when you realize that it
was only 35 years ago that the Henry System was inaugurated at Scotland Yard, and 33 years ago that the first fingerprint bureau in the history of American penology came into
being, this is indeed remarkable progress.
We are accustomed to look upon the growth of American industry as expressed in terms of steel, automobiles, and
like products. However, the record of fingerprinting bears
a story of romantic progress which compares favorably to a
number of the big industries.
A few years ago there were few fingerprint experts in
America other than those in the identification units of the
Federal Bureau of Investigation and the larger police departments. At the present time, however, due to the continually
growing use of the fingerprint science, the number of fingerprint experts employed in law-enforcement agencies, including the Federal Bureau of Investigation, has increased to
thousands. This increase in employment of fingerprint experts naturally has been accompanied by a like increase in
employment for the necessary scientific and clerical personnel
which comprises the force actually handling the flood of fingerprint records now coming from all parts of the world.
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To this total, of course, must be added the thousands
upon thousands of persons employed in the contributing
agencies, to say nothing of the mechanical growth and employment in the industrial concerns manufacturing fingerprint equipment. This represents the development of an
entirely new industry, which is still in its infancy. When
greater education brings to the mind of the people the necessity for wider use of civil fingerprinting, the business of which
I speak will increase nearly a hundredfold, thus offering an
opportunity for thousands upon thousands of alert men and
extending the vocation of the identification expert into a business which will compare favorably with even our largest
enterprises. Therefore, we are accomplishing something more
than identification. We are creating a new field of endeavor
to take up the slack of unemployment and especially for that
person about whom so much has been written in the last few
years-the white collar worker.
Pursuing this same thought, a percentage of increase in
new employment comes about through the growth of science
as applied to crime. Only four years ago, the Federal Bureau
of Investigation determined to begin the building of a science
laboratory. At that time, this was a task comparable with
that of a voice crying in the wilderness, for while imaginative
fiction writers had done much to implant the thought of scientific detection, the practical criminal chaser believed that he
could obtain better results by the old method built upon information received. In other words, an informer was held in
higher esteem than the exact findings of science. However,
with the aid of progressive law-enforcement officials, many
of them members of this association, eagerly spreading the
word that here at last could be built a central agency, the
missionary work was carried on.
Today in the Federal Bureau of Investigation approximately 50 scientists are steadily employed and the work is
increasing by leaps and bounds, until we can look forward to
the time when the unethical itinerant "so-called" expert, willing to testify for whichever side offers the most money, the
prosecution or the defense, will become a thing of the past.
I am glad to know that this association insists upon absolute
integrity in this respect.
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An expert must be highly trained in a specialized field.
The man who pretends to qualify upon a multiplicity of subjects and through a combining of chicanery with a Mumbo
Jumbo of scientific terms to confuse the prosecution, the defense, and the jury, all looking toward the acquittal of a
guilty man, has been allowed too much freedom in criminal
cases. Before the trial of accused persons can be made thoroughly fair, this type of unethical expert must become a figure
of the past. In only one way can this be accomplished and
that is by thoroughly impartial adjudication of the scientific
aspects of evidence by experts who are swayed solely by their
findings, based upon the solid foundation of scientific fact.
The Federal Bureau of Investigation Crime Laboratory
has no bias and no opinion other than that brought out by
the cold findings of the microscope, fingerprint development
equipment, chemical analysis, and related equipment. There
is no desire to convict when the evidence shows innocence and
the findings of the scientific laboratory are so reported. If I
may give an illustration from the hundreds of cases which
flood through the crime laboratory, I would like to cite that
of a murder in faraway Alaska.
A prospector was found slain in a remote district.
Through the efforts of the United States Marshal, the evidence in the case was taken by dog team across the snowy
wastes and then flown by airplane into Fairbanks, Alaska,
from which point it was forwarded to Washington. This
evidence showed that two persons were suspected. One was
an ex-convict, who had been found leaving the approximate
scene of the crime carrying a rifle and with his clothing stained
by blood; the other was an Eskimo boy, who also had been
found in the neighborhood and also carrying a rifle. Naturally, the evidence pointed more strongly toward the ex-convict because of his former record. However, the science
laboratory viewed the evidence only as evidence, and made its
tests for the establishment of human blood and the comparison of the murder bullet with that of the rifles. We sent the
word to Alaska that the ex-convict was innocent. His defense concerning the bloodstains was true, for the chemical
analysis carried out more than 3,000 miles from the scene of
the crime had shown these bloodstains to be from something
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other than that of a human lifestream. Moreover, a bullet
fired from the gun of the Eskimo boy showed conclusively
when placed under a comparison microscope that it matched
the bullet which had caused the death of the murdered man.
So the ex-convict was freed of suspicion and the Eskimo boy
was confronted with the evidence of science. He confessed
his crime and entered a plea of guilty in court.
Such cases, with their almost uncanny results, build
strongly toward a tremendous new growth in law enforcement. Only two years ago, the crime laboratories of some
of the large cities, including one of our greatest, were referred
to in a disparaging manner by the rank and file of the police
departments themselves. The policemen on the beat sneered
at the efforts of these men who attempted to trace crime
through the microscope and the ballistics equipment. However, after only two outstanding evidences of the ability of the
crime laboratory to trace evidence, one a murder case and the
other the identification of counterfeit bonds through the restoration of obliterated writing, the entire attitude of the force
has changed, and now they are proud to be known as men
who have the backing of science and scientific equipment in
the solution of crime. Again, because of this development, a
field of employment has opened for the young college man in
increasing scope and the next few years will see tremendous
growths in this field of endeavor.
In an endeavor to bring to the police officers in the field
some of its identification facilities, the Federal Bureau of Investigation several months ago announced that fingerprint
identification schools would be conducted in each of its thirtyseven field offices as soon as circumstances would permit.
There have been five of these schools conducted to date. The
project, which I consider to be definitely constructive, was
inaugurated under the auspices and with the approval of the
president of the International Association for Identification.
These schools, which cover a period of approximately five
days, have been well attended and enthusiastic approval has
been given to the courses conducted, which have been presented largely by bureau officials from Washington, assisted
in specialized branches by local police identification officers.
The first of these schols was conducted at Dallas and the offi-
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cers in this locality provided the impetus which has prompted
the conduct of subsequent schools elsewhere. It is my personal feeling that these schools will do a great deal to crystallize and standardize systems and pattern interpretations of a
technical nature and also will aid materially in the education
of officers concerning the latest methods of the development
and presentation of latent evidence in court.
At the present time the Federal Bureau of Investigation
is embarking upon a new effort to throw more tightly the net
of science about the activities of the criminal world. I refer
to the National Stolen Property File, in which it is hoped that
descriptions of certain types of stolen property will be placed
on file at the Federal Bureau of Investigation in Washington
so that it may become a center of identification in theft cases
throughout the United States. As in the early days of fingerprint identification, there must be missionary work on the
part of every identification officer so that this plan will be
widely and favorably known and aided by law-enforcement
officers everywhere. The nerve center of such information
often originates in the Identification Division of a police
department and the members of the International Association
for Identification can aid tremendously in the development of
this new attack upon crime. Your enthusiastic efforts helped
to create the greatest fingerprint collection in the history of the
world. You can do the same for a repository of descriptions
of stolen property.
The International Association for Identification is a
tremendous force in lessening the toll of crime. Its vigilance
in thousands of instances has resulted in the capture of vicious
criminals who otherwise might have gone free. Criminals
may change their name, they may seek plastic surgeons in an
effort to alter their appearance, they may buy political and
other pressure in order to remain free, they may seek the shadows of criminal hideouts, but once their fingerprints travel
into the Identification Division of the Federal Bureau of Investigation, as built up through your enthusiastic assistance,
little time passes before all of their efforts are made useless
through the incontrovertible evidence of their fingerprints
upon a master card in the files, and the notice which announces that this man is wanted.
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The criminal element has made many efforts to outwit
the identification system. Effort after effort has been made to
throw suspicion on the infallibility of fingerprints. Recently,
in Texas, a determined attempt was made to prove that fingerprints could be duplicated and that they could be changed;
it was exposed and made useless through the activities of the
International Association for Identification. Again, in a
western state, an effort was made to prove that identical
prints could exist. Through the work of the experts of the
Federal Bureau of Investigation, the error was exposed.
These instances without instant refutation by the members of your association can do much to shake public confidence in fingerprint identification. It is the duty of all of us
to constantly build a wall of confidence in the minds of the
public against such destructive publicity. The public must
be given the benefit of the knowledge that fingerprinting is
sure and that a chance of reproduction in fingerprints is so
remote as to be classed as an utter impossibility.
In the history of the fingerprinting science there has
never been a duplication of fingerprints. In spite of all the
work and scheming of crooked doctors, of the plans and expense, to say nothing of the torture, undergone by criminals,
there has never been a case in the history of the Federal Bureau
of Investigation in which a wanted man has been able to alter
his fingerprints beyond identification. Your association here
again has accomplished great results in its watchfulness and
notification of attempts at the alteration of fingertip patterns.
May I suggest to the members of the association that
whenever any individual is arrested, whose fingers bear evidence of possible mutilation, the Federal Bureau of Investigation be notified immediately in order that appropriate steps
may be taken at once to secure the positive identification of
the individual. I feel that every criminal who endeavors to
mutilate his fingerprints merely brands himself further as a
criminal because he necessarily leaves scars on the bulbs of his
fingers which immediately indicate that he has endeavored to
conceal his identity through this practice. These scars, of
course, are a definite indication of the attempt to avoid the
establishment of identity and are an immediate signal to the
arresting official that the person in his custody should be
treated with more than ordinary care.
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Also, we can go farther than has been done in a number
of instances in the accompanying data which should go forward with every fingerprint card. Too often these cards
reach the bureau without the necessary background of the
criminal or with too hasty a delineation of criminal history.
We must remember that a man's history is equally important
with his status of identification. The sentencing of criminals
and the time which they must serve often depends upon their
criminal record as given to the judge at the time of sentence.
The Federal Bureau of Investigation can only forward
such identification data to police departments as these police
departments forward to the bureau. If identification cards do
not contain the full criminal history of a man, especially regarding his time served in prison, disposition of the case
following arrest, or his parole and pardon record, then indeed
the sentencing judge has little upon which to base his opinion
in determining the disposition of this man following conviction in court. The same is true for parole boards and for
those possessing the power of clemency. It leaves a loophole
of excuse for persons who favor light sentences of.easy freedom by which they can excuse their actions on the grounds of
ignorance. This gap must be closed. Alibis for the quick
release of convicted men upon the contention that their previous record was unknown must become an impossibility.
The time will come when the identification activities of
the International Association for Identification will be looked
upon not only as the foe of the criminal but the friend of the
good citizen, the protector, the assistant, the character reference and the repository of information which will give the
honest man greater freedom and greater peace of mind. I

refer, of course, to the growth of civil fingerprinting which
now has reached a point where 200,000 fingerprint cards of
reputable citizens are on file. In the Bureau's Identification
Division a total of 600 such civil cards are being received each
day. This means that the slow work of education is proceed-

ing against what was a solid- wall of ignorance and that the
inhibitions of the average citizen against having his fingerprints on file gradually are being broken down. All of us
must become missionaries in this endeavor.

America only can have widespread civil fingerprint identification through education concerning its benefits. Here is
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an agency which must be looked upon by the average citizen
as his proof of identity and of good standing in a community.
It must be looked upon as his protector in case of accident,
amnesia, loss of identity or death, through circumstances
which make his identification under ordinary means impossible. As conditions exist today, the criminal who is found
dead may be returned to his loved ones for decent burial and
for the eradication of the uncertainty, the worries, the fears
and torments which descend upon a family when one of its
members has been lost for years. However, the honest citizen
who dies under such circumstances and who is not protected
by his fingerprint identification goes to a grave in a potter's
field and his family sorrows for years in ignorance of his fate.
There is no recommendation of identity as good as that
of being able to say that a citizen has thought enough of his
future and of his family to place his mark of identification on
file in this manner. May I say that had a certain child's fingerprints been on record at the Federal Bureau of Investigation, there would have been no opportunity for the friends of
a dastardly kidnaper to have cast doubt upon the identification of this baby's body and thus confuse, confound, and
becloud evidence in a case which pointed conclusively to this
kidnaper's guilt. There is no stigma to such a method of
identification. It is a badge of honor. It should give one a
standing in a community. It should be a letter of recommendation to any bank or insurance or business institution and it
should be the duty of good citizens everywhere to assume the
leadership in this movement by preaching its usefulness to
employes and friends everywhere.
It is regrettable that racketeers are today preying upon
the growing popularity of civil fingerprinting through the
establishment of fake bureaus which pretend to protect employers and for a heavy fee to fingerprint organization
groups, babies in hospitals, and private citizens, offering them
universal protection, which can exist only in such a vast
repository as that maintained by the Federal Bureau of Investigation. This is being accomplished through glib-tongued
organizers and high-pressure salesmen and is a type of petty
graft which is fastening itself upon business and for which
there is no necessity.
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It costs nothing, as you know, to file a civil fingerprint
card in the Federal Bureau of Investigation. Members of
your association can perform no better service than to spread
the word in their communities that there is no fingerprint
service on earth that can do more to protect the average citizen
than that of the Civil Fingerprint Section of this bureau, and
that to obtain this protection costs not one cent and necessitates only the slight effort of having one's fingerprints placed
upon a civil fingerprint card at one of the identification units
of the police department or other law-enforcement agency in
their locality.
Let us, therefore, constantly be vigilant toward the
building of this protectorate. Let us tell the good citizen
what it means to him. Let us paint for him the picture of
two men who look alike, who act alike, and who talk alike
but who think differently. Let us show that one of these men
can be a pillar of honesty in his community while another
is a representative of the most degraded segments of the underworld. Let us show how easily the identities can be confused; how difficult it might be for the honest citizen to prove
an alibi if the other man, who is his double in appearance, has
committed a murder and has been seen by a number of witnesses proceeding from the scene of the crime. Let us show
this honest citizen that in such a case there is a great safeguard
against the inconvenience of suspicion through mistaken identity and that is the presence of his fingerprints in the civil fingerprint file so that they may be compared with the fingerprints of the criminal and shown to be different.
There are few celebrities who have not, at one time or
another, endured the contumely of local gossip and scandal
due to the fact that someone who resembles them has taken
their name and preyed upon innocent citizens as an impostor.
The presence of fingerprints in the civil fingerprint file in such
cases as these is a thing of utmost importance. The man of
outstanding position who does not so protect himself is failing to avail himself of a bulwark against the impostor, the
schemer, the faker and grafter who may at any time bring him
annoyance, loss of money, and distinctly unfavorable publicity.
Our task, therefore, as members of the International
Association for Identification might be compared to the tre-
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mendous work done by the supporting forces of an army.
Our active police officers are the first lines of offense and defense. They are the ones who actively meet the enemy upon
the field of battle, but they labor against overwhelming odds
without the supporting strength of properly equipped, efficient batteries of identification units and scientific methods of
detection and apprehension.
Without these forces, they
struggle in the dark; they are faced constantly with the danger of sending men to prison on a basis of resemblance, thus
being vulnerable to the attacks of that inevitable pack of
shysters which feeds for years upon any mistake of the law.
But when they are supported by forces of infallibility in matters of identification, then, indeed, can they proceed with
surety upon a full-charted and well-mapped plan of warfare
against the offender and for the protection of the honest man.
Indeed, the honest man needs protection in these days when
12,000 murders each year are committed, when almost a
quarter of a million potential murderers roam America with
300,000 persons doomed to die at their hands. He needs
protection when each year there are 1,500,000 major crimes,
such as assault, rape, burglary, arson, and murder.
We are facing a dangerous situation when, of the criminal fingerprint records received, more than 50% represent men
and women who have committed more than one crime. Only
through the steady building of higher ideals in which law enforcement becomes a career instead of a mere job; through
education that crime is something which must not and cannot
be entered into lightly, and through the dissemination of the
knowledge that apprehension is swift and punishment is certain can the majesty of the law be looked upon with the seriousness necessary to bring about the respect which it should
command. To this end we must all dedicate our every
thought and effort. It is worthy, it is necessary, and it represents an ambition for which we all should work-the ambition to see America take its place in the list of nations as a
place of cleanliness, of moral integrity, and of safety for our
homes, our families, and our children. I feel sure that the
efforts of all of us here today are so dedicated. May we proceed faithfully to the performance of a well-defined duty, a
goal worthy of achievement-the hope of a crime-free
America.
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MEETING OF THE UNLAWFUL PRACTICE
COMMITTEE
A meeting of the Unlawful Practice of the Law Committee of the Denver Bar Association was held December 18,
1936, at 3:30 P. M. at the offices of Jacob V. Schaetzel,
chairman.
Mr. Schaetzel informed the committee that there were
now four suits pending in the Supreme Court involving the
practice of the law by notaries public and real estate men. It
was decided by the committee that the object of these suits
were to obtain from the court a rule as to whether or not one
not licensed to practice law can draw legal papers and advertise himself as willing to draw legal papers with or without
compensation. The object of the suits is not punitive, but
merely to establish the precedent, and considerable discussion
was had upon the proposition whether or not we should recommend leniency in case the parties were found guilty of contempt or just leave the matter in the hands of the court. It
was finally decided to make no recommendations. It was further decided that all briefs should be filed through the Attorney General, and that the committee for the Denver Bar Association should not actively appear in any of the cases, as one
of the principal objects is to keep the matter as impersonal as
possible.
The next matter taken up was that of lay claim adjusters, and naming Engler who was the agent of one Strubinger,
an attorney in St. Louis, Missouri. The question involved in
this case was whether or not lay agents engaged in settling
accident claims are practicing law. Mr. Schaetzel read some
correspondence to us from Boyle Clark of St. Louis and he
informed us that they would take immediate action against
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Strubinger and that we were to proceed against Engler in the
District Court as soon as possible.
The next matter under consideration was that of the
Western Credit Exchange. Mr. Schaetzel read a letter from a
man near Kirk, Colorado, complaining against this organization. It was decided to send the matter down to the Bar
Association nearest to Kirk.
There was then considerable discussion considering what
should be done with the real estate men concerning some
agreement between real estate men and the lawyers, concerning the drawing of deeds. The real estate men are perfectly
willing to desist from promiscuous drawing of legal papers
if we will allow them the right to draw such papers in all
deals in which they are directly interested and in which they
receive compensation in the form of a commission for the sale
or purchase of the property. The committee was not disposed
to barter with the real estate men and a letter was dispatched
to Stanley Hauck asking what had been done by the American Bar Association, and this committee would like to have
their suggestions. It was further decided that the real estate
men would be informed that we could not at the present time
enter into any such agreement with them.
An Idaho law makes it necessary to have a permit from the sheriff
in order to buy a chicken after dark.
A law of the state of Connecticut permits no one to chew tobacco
without a doctor's permit.
A Chicago ordinance makes it unlawful to throw away a street
car transfer.

A Boston, Mass., ordinance makes it illegal to keep a dogmore
than 10 inches in height.
A Maine law prohibits the wearing of spiked shoes in public.
A New York state law makes it unlawful to feed a sparrow.
In the city of Cincinnati it is unlawful to throw confetti.

MUNICIPAL

CORPORATIONS-LIABILITY
OF COUNTY TREASURER
FOR FUNDS DEPOSITED IN INSOLVENT BANK-LIABILITY FOR
SCHOOL DISTRICT FUNDS-People on relation of the Board of

County Commissioners of the County of Jefferson vs. Koenig, et
al.-No. 13823-Decided November 30, 1936--Opinion by Mr.
Justice Hilliard.
An action by the people, on relation of the board of county commissioners of the county of Jefferson, to recover from the county treasurer and the surety on his bond, the sum of a balance to the credit of
the county with Kountze Brothers, a failed New York banking copartnership, for which the treasurer and his surety disclaiming liability
refused to account. The defendants had judgment below.
1. The county treasurer kept an account with Kountze Brothers
from which the depositary paid school district bond obligations made
payable there, whenever presented. The item was carried on the treasurer's books as a county deposit and was not carried in the names of the
several school districts. The school districts had made their bond coupons payable at the banking house of Kountze Brothers. The mere fact
that the school districts made their interest coupons payable at the banking house of Kountze Brothers did not obligate the treasurer of the
county to keep funds on deposit with that institution to meet such obligations as they matured and were presented for payment.
2. The county treasurer was not concerned about the place, manner or fact of payment of school district obligations.
3. The county treasurer may not relieve the school districts by
making a general deposit of county funds with some depositary to
which the school district creditors may resort for payment and escape
the consequences should the depositary fail.
4. The county treasurer was not legally justified in making the
deposit of funds in the New York bank which later failed, nor in the
interests of the school districts was he bound to do so.
5.
In making the deposit in the New York bank the county
treasurer acted gratuitously and is liable for the loss attending his unauthorized deposit.
6. The mere fact that the school districts made their coupons
payable only at the banking house in New York and the further fact
that the treasurer forwarded money to it for the purpose of taking care
of such coupons did not justify the treasurer in escaping liability for
the loss of the funds due to the failure of the bank.
7. A county treasurer is held strictly accountable for the public
money collected by him, the failure of banks in which he has deposited
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funds and with whatever faith, constitutes no defense for the loss of
the funds.
8. The treasurer here must be held to bear the burden resulting
from the failure of a banking institution which he trusted.-Judgment
reversed.
Mr. Justice Butler concurs in part and dissents in part-Mr. Justice Bouck and Mr. Justice Holland dissent.

RECEIVING STOLEN PROPERTY-ACCESSORY-LIMITATION

OF EviDENCE-The People vs. Spinuzza-No. 13858-Decided November 9, 1936--Opinion by Mr. Justice Holland.
The People brought this case on assignment of error as to the law
after the defendant had been convicted of receiving stolen property. The
court below by its instruction limited the evidence to be considered by
the jury to property which had been previously stolen by some other
person and not to consider evidence of the value of the property received
by the defendant in which the defendant participated in the stealing.
By reason of this instruction the jury found the defendant guilty of
receiving three sacks of sugar, only, and he was sentenced to 60 days in
the county jail. The evidence disclosed that Spinuzza bought the three
sacks of sugar from three parties who burglarized a store and was
informed where the sugar was hidden. He told the burglars that he
could use some more sugar and anything else that they could get ahold
of. The burglars went back to the store and stole nine more sacks of
sugar and a quantity of cigarettes, tobacco and other merchandise which
they hid and they then called the defendant and he came to the place
where the merchandise was hidden and received it. The defendant then
told them he could use some coffee and the burglars a third time went
to the store and stole coffee while Spinuzza was standing in the back of
the store.
1. On this set of facts the defendant could have properly been
charged as a principal on the second and third entries of the store, but
not on the first. The evidence was sufficient to show that he was guilty
of receiving stolen property, being the fruits of the first and second
entries of the store.
2.
The defendant not being present at the commission of the
crime that he encouraged and having received stolen property from the
commission of such crime, was subject to prosecution for receiving
stolen goods which in this case not only included the three sacks of sugar
taken in the first entry, but also included the nine additional sacks of
sugar and other property taken on the second entry and the trial court
was in error in limiting the amount of the value of the prQperty stolen
to the three sacks of sugar.--Judgment disapproved.
Mr. Chief Justice Campbell not participating.

DICTA
WATERS-FLOODS-LIABILITY OF MUNICIPAL CORPORATIONS FOR
CONSTRUCTING DIKE OBSTRUCTING WATER COURSE-Vene-

tucci vs. City of ColoradoSprings-No. 1363 8-Decided November 30, 1936--Opinion by Mr. Justice Butler.
Venetucci sued the City of Colorado Springs for damages on the
ground that a dike constructed by the city diverted surface or flood water
onto his property and injured the land and the improvements. Judgment below was for the city.
1. There was sufficient evidence to support the verdict and judgment. While there was evidence that the construction of the dike by
the city did divert the flood waters from their natural course or channel
so as to cause the damage to the plaintiff's property, likewise there was
evidence that the waters which caused the damage came from an unusual
and unprecedented flood or act of God and further that the construction of the dike or embankment did not divert the water onto the plaintiff's property and that even if the dike had not been constructed the
volume of the water was such that it would nevertheless flow to cross
and damage the plaintiff's land. Also the jury were permitted to inspect
the property. Under these circumstances, it was purely a question for
the jury and there was sufficient evidence to uphold the verdict.
2. It was proper to instruct a jury that if the waters were turned
out of their natural course by artificial means or obstructions over the
lands of another that the latter has the right to erect such barriers or
construction as will return the waters to their natural course and that
no cause of action arises for the erection or construction of such barriers,
the only effect of which is to return waters to their natural course in
the same quantity and manner as they would have flowed except for
having been diverted. There was evidenc submitted to the jury that the
dike constructed by the city was erected on its own land and that the
purpose of it was to divert waters back into a natural channel so that
this instruction was proper to submit to the jury.-Judgment affirmed.
AUTOMOBILES-LIABILITY-COLLUSION

OF

POLICYHOLDER

PRE-

VENTING RECOVERY-Bagley vs. Lumbermens Mutual Casualty

Company-No. 13279-Decided November 9, 1936--Opinion
by Mr. Justice Bouck.
Bagley sued the defendant insurance company to recover $5,000

on an automobile liability policy.

His daughter sued him on the

grounds of negligence which she alleged occurred while he was driving

an automobile and she was a passenger and default judgment was rendered in her favor for $5,000. Bagley held a $5,000 liability policy
indemnifying him in case of recovery. The court below found that
Bagley had violated the terms of the policy in that he fraudulently col-

luded with his daughter to enable her to obtain a judgment against him
in order that he might in turn collect against the defendant insurance
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company and that he had wholly failed to cooperate with the insurance
company in the suit that his daughter brought against him and that he
refused to verify the answer, thus preventing the insurance company
from making a proper defense and the lower court rendered judgment
in favor of the defendant.
1. The conclusions drawn by the trial court from conflicting
evidence are binding upon the supreme court where the evidence -is sufficient to support the findings.--Judgment affirmed.

EJECTMENT-DAMAGES FOR DETENTION-INSUFFICIENCY OF ASSIGNMENTS OF ERROR-FALSE TESTIMONY-AFFIDAVIT IN

SUPPORT OF MOTION FOR NEW TRIAL-Buchanan vs. Burgess

et a.-No. 14022-Decided November 9, 1936-Opinion by
Mr. Justice Burke.
Burgess and Phillips, alleging ownership and right of possession,
brought ejectment against Buchanan to recover real estate and damages
for detention. Buchanan admitted their ownership but denied their
right of possession. He claimed this right under oral contract for a ten
year lease, on the faith of which he made valuable improvements and
he counterclaimed for specific performance or for the value of the
improvements plus the good will of the business established on the real
estate. Judgment below was for the plaintiffs for possession and
damages.
1. The first six assignments of error cannot be considered by
reason of failure to comply with Rule 32 of the rules of the supreme
court.
2. False testimony is not one of the grounds for a new trial enumerated by the code.
3. In this jurisdiction where the contention is that perjury has
been committed the motion for a new trial must be grounded upon
newly discovered evidence.
4. Affidavit in support of motion for new trial on the ground of
newly discovered evidence must clearly set forth the evidence. The affidavits of the witnesses disclosing newly discovered evidence should be
presented and where they are not presented, the defendant merely makes
an affidavit on information and belief without disclosing how he learned
what the witnesses would testify to nor where they lived and failed to
explain why the affidavits of the witnesses alleged to have knowledge of
the facts were not presented, the affidavit is insufficient.
5.
Such affidavit must show why the evidence was not discovered
in time to present at the trial and how it was finally discovered and
diligence must be made to appear.--Judgment affirmed.
Mr. Justice Campbell not participating-Mr. Justice Holland dissenting.

DICTA
TAXATION-DOUBLE TAXATION-LEASE FOR TERM OF YEARS
LESSEE TURNING IN PROPERTY FOR TAXATION AS OWNER-

Board of County Commissioners vs. Boettcher, et at.-No. 13817
-Decided December 7, 193 6 -Opinion by Mr. Justice Young.
Boettcher and Foster brought suit to recover certain taxes paid by
them and their predecessors in title on a twenty-five foot strip of ground
which their predecessors in title had leased to the Denver Tramway
Company in 1895 for use for station purposes at its central loop in
Denver. The Denver Tramway Company year after year included this
strip of ground in its return for taxes as being the owner thereof and
over a period of years it paid the taxes assessed thereon as a part of its
valuation as a public utility for taxing purposes. In 1920 the fee owners gave a ninety-nine year lease on this twenty-five foot strip of land
with other property to Robert H. Fay subject to the lease or contract
with the tramway company and this lease obligated the lessee to pay all
.taxes which lease was assigned to the plaintiffs herein in 1927. The
plaintiffs below, Boettcher and Foster, recovered judgment on the theory of a double assessment.
1. Since interests in real property may be segregated for purposes
of assessment for taxation to the respective owners of such interests,
such interests, when so segregated, are taxable as such. However, if the
owner of an interest in real property fails to exercise the right to segregate it and returns the whole property for taxation and voluntarily pays
the tax, he cannot complain of a double taxation resulting from such
failure.
2. We cannot say that the tax commission would have placed a
lesser valuation on the property of the public utility, as a unit, had it
been made to appear to them that the tramway company held merely a
limited interest in the property instead of a fee simple title, nor that the
value placed upon it by the tax commission with the property reported
as owned in fee is greater by the amount of the value of the reversionary
interest than it would have been had the tramway company correctly
reported that it held merely a grant of the use of the property.
3.
If the tramway company chose to report real estate as owned
by it in fee, when it had only a grant of its use, the excess taxes paid by
it cannot be utilized by the plaintiffs to establish double taxation on
the reversionary interests which they retained in the property. The tax
levied at most was excessive and not illegal and if excessive the complaint should have been made to the assessor to reduce the assessment.
4.
There is a distinction between an excessive tax and a double
or illegal tax. In the first instance there must be an allegation that the
administrative remedy was invoked in an attempt to secure relief from
an excessive tax by the proper application to the assessor taxing
authorities.
5.
Where the complaint and the evidence are silent as to invoking administrative remedies and the tax appears to be only excessive and
not illegal the complaint fails to state a cause of action.--Judgment
reversed.

DICTA
SECURITIES ACT-REVOCATION OF LICENSE OF DEALER IN SECURITIES-LICENSEE NOT OF GOOD REPUTE-H. L. Shaffer & Com-

pany us. Prosser, as Attorney General-No. 13822-Decided November 2, 1936-Opinion by Mr. Justice Burke.
Prosser, as attorney general, revoked the license of the Shaffer company as a dealer in securities. The district court sustained that action
and to review its judgment this writ is prosecuted.
1. A license once issued under the securities act may be revoked
if it is shown that the licensee is not of good business repute.
2. The reputation of one who controls a company, partnership
or corporation, or is generally understood and believed to exercise such
control, and the reputation of his concern, are inseparable.
3. A man's character is the thing he is, his reputation the thing
others say of him; but "repute," "reputation," and "character" are
words often used in ordinary conversation and writing as well as in
legislation, and all too frequently in court decisions, very carelessly.
Context and intent must generally be resorted to in their interpretation.
4.
It is not conceivable that a certificate of good repute would be
issued to an applicant under our statute merely because he had theretofore stood well in his community, in the face of a protest by a district
attorney who imparted the information that the applicant had just been
indicted for a vast securities fraud, and presented evidence conclusively
showing him guilty thereof.
5.
A law which prohibits the issuance of a security dealer's
license to one not of "good repute" and the cancellation of such license
theretofore issued, to such person, being clearly an act for the protection
of the public, must contemplate as one "not of good repute" a person of
such character that he cannot, with reasonable safety, be trusted in such
matters.
6.
This may be shown either by general reputation in the community, or among those personally familiar therewith, or evidence or
transactions presumably revealing his character. Hence the objections
that on the hearing specific instances and hearsay were considered are
wholly without merit.
7.
The objection that these instances, or this "repute" related to
a time prior to the passage of the act is not tenable.
8.
The securities act of 193 1 does not violate section 21 of article B of the Constitution which provides that no bill shall be passed
containing more than one subject, which shall be clearly expressed in its
title. Particularity is neither necessary nor desirable, generality is commendable. If the legislation is germane to the general subject expressed
in the title or if it is relevant and appropriate to such subject, it does not
violate this provision of the Constitution.--Judgmentaffirmed.
Mr. Chief Justice Campbell not participating-Mr. Justice Holland dissents.

DICTA
PLEADING-DISMISSAL OF COMPLAINT WITHOUT PREJUDICE-AT
WHAT TIME SUCH DISMISSAL MAY BE MADE-The Colorado

Utilities Corporation vs. Pizor-No. 13876-Decided November
2, 1936-Opinion by Mr. Justice Holland.
Defendants in error as father and mother of a minor child brought
suit to recover for the wrongful death of said child by reason of the
child being electrocuted through defective construction of a power transmission line. Demurrer to the complaint was sustained and plaintiffs
filed an amended complaint. Defendant objected to the filing of the
amended complaint for insufficiency of facts. The court treated this as
a motion to strike which it sustained and gave plaintiff thirty days to
elect as to further proceedings. Defendant filed a motion for judgment
of dismissal and plaintiffs then filed their motion to dismiss without
prejudice which latter motion the court granted.
1. An action may be dismissed by the plaintiff at any time before
trial upon the payment of costs if the counterclaim has not been made.
2. No counterclaim had beeni made in this case and the plaintiffs'
right to dismiss at any time before trial was absolute. Its order of dismissal, on plaintiffs' election, ended the proceedings at a time when
there was nothing before the court upon which a judgment on the
pleadings could be based. Plaintiffs still had time in which to present a
sufficient complaint, and they could not be deprived of that right by an
order of dismissal with prejudice, as was and is contended by defendant.
The structure of the pleadings was not such that defendant could be
entitled to judgment theieon, and it follows that the order of dismissal
without prejudice did not destroy any right of defendant.--Judgment
affirmed.

NEGOTIABLE

INSTRUMENTS-CHANGE

OF

VENUE-ELECTION-

DEMURRERS--Cole, et al. vs. Hess, et al.-No. 13855-Decided
December 7, 1936--Opinion by Mr. Justice Burke.
Defendants under the authority granted in the note, confessed
judgment. The defendants thereafter appeared by new counsel and
moved to vacate the judgment and for leave to answer and for a change
of venue. Change of venue was denied but otherwise the motion was
granted and defendants filed an answer and cross-complaint to which
demurrers were sustained, with leave to amend. Amendments were
made and reply filed. When the case came on for trial, plaintiffs, contending that defendants relied upon both fraud and breach of contract,
moved for a rule on them to elect. Under protest they stood on breach
of contract. Plaintiffs then orally demurred for want of facts to support that defense. The demurrer was sustained, leave to amend denied
and the original judgment was reentered.
1. Under Section 422 of the Code no exceptions need be taken
to written motions for change in place of trial. Furthermore, under
Rule 3 of the Supreme Court a party shall not be deemed to have waived
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his right to place of trial by appearance or plea if his objection thereto
shall be made in apt time.
2. The defendants residing in Alamosa County and the place of
the performance of the contract being in Alamosa County, the change
of venue to Alamosa County should have been granted.
3. New matter in the reply is taken as denied.
4. One may set forth by answer as many defenses and counterclaims as he may have, whether legal, equitable or both.
5.
Motion to elect must be made in apt time. Ordinarily such
motion must be made before trial and if not so raised is waived.
6. The answer pleads a breach of contract and failure of consideration and the cross-complaint charges false representations. The demurrer should have been overruled.-Judgment reversed.
CORPORATIONS-FAILURE TO STATE OBJECTS OF CORPORATION IN
ARTICLES-MANDAMUS--REFUSAL OF SECRETARY OF STATE
TO ISSUE CHARTER-George E. Saunders as Secretary of State Vs.
The People, et al.-No. 14006-Decided December 7, 1936Opinion by Mr. Justice Young.
Petitioners tendered a certificate of incorporation to the secretary
of state of a proposed nonprofit company. The secretary of state refused
to accept the same on the ground that the certificate failed to comply
with the statute in stating the business for which the nonprofit corporation was organized in that under such heading it stated that the corporation was formed to benefit the widows, orphans, heirs and devis~es
of its members through their mutual efforts through and by virtue of
voluntary contributions being made by each surviving member upon the
death of a member. Petitioners brought mandamus proceedings to compel the secretary of state to issue the certificate and the respondent
demurred on the ground that the writ did not state facts sufficient to
constitute a cause of action. The demurrer was overruled and respondent elected to stand on his demurrer and the alternative writ was made
peremptory.
1. The demurrer was well taken.
2.
While the tendered certificate sets forth the objects for which
the corporation is to be formed it fails to state the particular business
for which it is formed.
3.
It is necessary in tendering a certificate of incorporation to
clearly set forth the particular business for which the corporation is
formed. A statement of the particular business in which the proposed
corporation is to engage would require a setting forth of the manner in
which such funds are to be managed and used to effect the intended
beneficial purposes.--Judgment reversed.
Mr. Chief Justice Campbell not participating-Mr. Justice Holland dissents.

FARMS-RANCHES
SUBURBAN HOMES
We appraise, sell and manage irrigated
and non-irrigated farms, stock ranches,
and suburban homes in Colorado. Wyoming, and New Mexico.

L.C.FULENWIDER, Inc.
Associated with VAN SCHAACK & CO.

724 17th St.

KEystone 0131

DENVER

@

BRADFORDROBINSON
PRINTING
LITHOGRAPHY

EMBOSSING
ENGRAVING

1824-38 Stout Street
KEystone 0111

to
be in
the right place
at you.
the
V
OUR
TELEPHONE
helps
right time. Whether it's an important business matter, a greeting to
the folks back home, a cheerful
word to someone who is ill or a call
to that boy or girl at college, the
telephone takes you there now.
Long Distance rates are
reduced all day Sunday
and every night after 7
Dicta Advertisers Merit Your Patronage

